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Learning Objectives

Equal Pay 
Act 

1963

Rehabilitation 
Act

1973

Genetic 
Information 

Nondisclosure 
Act

2008

üBecome Familiar with EEO Policy Statements:
Ç Secretary of the VA
Ç Local Medical Center

üGain an understanding of the VA EEO complaint 
process:
Ç EEO ACTS
Ç Basis of Discrimination
Ç Disparate / Adverse Treatment
Ç Comparably Situation
Ç VA EEO Complaint Process & Filing Deadlines
Ç Alternative Dispute Resolution
Ç Harassment
Ç Our VA EEO Complaint History

üGain an understanding of the benefits of Diversity 
& Inclusion in the workplace.

üOur EEO and Diversity & Inclusion Team.
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Become Familiar with Policy Statements

~Equal Employment Opportunity~
~Diversity & Inclusion~

~No FEAR~

Title VII
Civil Rights 

Act 
1964

Rehabilitation 
Act

1973

Genetic 
Information 

Nondisclosure 
Act

2008

Secretary 
of VA
Policy 

Statement

[Local] VA
Policy 

Statement
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Equal Employment Opportunity ACTS

Title VII
Civil Rights 

Act 
[1964]

Equal Pay 
Act 

[1963]

Age 
Discrimination 
in Employment 

Act
[1967]

Rehabilitation 
Act

[1973]

Genetic 
Information 

Nondisclosure 
Act

[2008]
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Race

Sex Color

ReprisalReligion

National
Origin

Disability



Prohibited EEO Activities: ñBasisò Component 
of a Discrimination Complaint

Equal Pay 
Act 

1963

Rehabilitation 
Act

1973

Genetic 
Information 

Nondisclosure 
Act

2008

Race

Color

Religion

Sex Age

National
Origin

Disability
(including

genetic information)

Reprisal
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Prohibited EEO Activities: ñDisparate Treatmentò 
Component of a Discrimination Complaint

Rehabilitation 
Act

1973

Genetic 
Information 

Nondisclosure 
Act

2008

Termination 
/ Removal

Failure to 
Hire/Select
/Promote

Duty 
Hours

Punitive 
Action

Performance 
Appraisal

Re -
assignment

Time & 
Attendance

Harassment
(non - sexual & sexual)

Assignment 
of Duties

Working 
Conditions

7



Disparate Treatment / Comparably Situated 
- Defined

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

üDisparate Treatment:
Ç An employment situation comparable to that of   

other employees1 not of the same protected class,     
and

Ç Treatment that is different than that experienced 
by those other employees with respect to the  
terms, conditions or benefits of employment.

ü Comparably Situated Theory: 
Ç With the exception of a disability discrimination  

complaint, it is important to understand that the 
complainant must prove discrimination of the 
protected class [Basis], not just the complainant. 

Note 1:  In most cases, in order to be comparably situated, the comparative employee(s) 

must have the same supervisor as the complainant and have been subject 
to the same disparate treatment.
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VA EEO COMPLAINT PROCESS

Text 4 Text 5 Text 6 Text 7 Text 8 Tex 9

Text 1

Text 2

Notification and

Federal

Employee

Anti-discrimination &

Retaliation ACT
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Equal Employment 

Opportunity Commission 

(EEOC) District Office

Veterans Affairs

Medical Center

Office of Resolution 

Management (ORM) 
(Counsels & Investigates)

Office of Employment 

Discrimination Complaint 

Adjudication (OEDCA)

Complaint Filed

Sends Findings

Issues Final Agency Decision

Investigation Report  [IR]

Complainant

May Appeal Findings

Start
End

Based on Complainantõs
choice, IR is sent to either

EEOC or OEDCA
for a finding/decision 

Macro-Overview of the VA EEO Process

Appeal
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EEO Process Deadlines

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

ü It is important to keep in mind that abiding by the
time frames in red is mandatory. Failing to comply
with these time frames could result in a claim of
discriminationbeingdismissedasuntimely.

ü If a person believes they have been subject to
discrimination, they must contact an Office of
ResolutionManagement(ORM)counselorwithin 45-
days from the date of the alleged discrimination in
order for their complaint to be consideredtimely.

Ç Only exception to this deadline is a life
emergency.
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Micro - Overview of the VA EEO Process

Occurrence

45 Days

ORM EEO Counselor 

Contact

Complaint Investigated & Notice Issued

File Complaint w/ORM

ORM accepts , partially  

accepts or dismisses

Notice of Right to File

30 Days

15 Days

30 Days

180 ï360 Days

180 days from filing or

if amended the earlier of: 180 days 

from last amended or 360 days 

from original filing.

Choose EEO Process Choose ADR Process

90 Days

Final Interview If ADR Unresolved

EEO Manager Counseling Other Sources of Information

The complaint is not evaluated by ORM 

based on merit. The complaint is 

evaluated based on procedural issues 

only: 

(1) Timely submission ï45 Days

(2) Basis stated. 

(3) Claim stated.
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40 Days 60 Days

180 Days

30 Days

Hearing Requested
Agency receives a request 

from Complainant for an 

immediate OEDCA Final 

Agency Decision

or

Agency does not receive a 

reply from the 

ComplainantAdministrative Judge

Decision & Remedies

OEDCA issues a FinalAgency DecisionOEDCA issues a Final Agency Order

Complainant may file an appeal to EEOC within: 

30 daysof receipt of the Agencyôs Dismissal, Final Action or 

Decision.

40 daysof receipt of the Agencyôs Final Order and hearing 

file.     (1614.401-5)

Complainant may file a civil action within:

30 daysof receipt of Final Decision by the Agency, 

MSPB or Commission.

After 120 daysfrom date of filing a formal complaint 

or appeal w/o any action taken.

After 180 daysof filing a petition for reconsideration if 

no decision is made.  (1614.310)

Title VII ï90 days to  3yrs as appl.    (1614.407-9)

Micro-Overview of the VA EEO Process continued
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Three Step EEO Complaint Process ïSTEP 1

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

üBurden is on the Complainant to establishes a 
άǇǊƛƳŀ ŦŀŎƛŜέ ŎŀǎŜΦ
Ç Show a basis / membership in a protected class(es):

o Race
o Color
o Religion
o Sex
o Age
o National Origin
o Reprisal
o Disability

Ç Provide a claim(s) of disparate/adverse action:
(Remember Comparably Situated Theory: Prove protected class has 

been discriminated against ςnot individual [except disability claim]) 

o Punitive Action
o Time & Attendance
o Reassignment
o Harassment
o Performance Appraisal
o Assignment of Duties
o Duty Hours
o Termination/Removal
o Failure to Hire, Select or Promote
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Three Step EEO Complaint Process ïSTEP 2

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

ü If the Complainant meets the burden of 
presenting a prima facie case, then the 
burden shifts to management:

Ç To articulate some legitimate, nondiscriminatory 
ǊŜŀǎƻƴ ŦƻǊ ƛǘǎ ώƳŀƴŀƎŜƳŜƴǘΩǎϐ ŀŎǘƛƻƴǎΦ

TexasDepartmentof CommunityAffairs v. Burdine,
450U.S. 248, 25FEPCases113(1981)
The evidencepresentedby managementneed not
establish ƳŀƴŀƎŜƳŜƴǘΩǎactual motivation, but
must be sufficient to raise a genuine issue of
material fact as to whether management
discriminatedagainstthe complainant.
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Three Step EEO Complaint Process ïSTEP 3

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

ü In order to prevail, the Complainant must 
show by a preponderance of the evidence 
ǘƘŀǘ ƳŀƴŀƎŜƳŜƴǘΩǎ ǎǘŀǘŜŘ ǊŜŀǎƻƴ ƛǎ ŀ ǇǊŜǘŜȄǘ 
to discrimination.

üThe Complainant may show pretext by 
evidence that:
Ç A discriminatory reason more likely than not 

motivated management.

Ç aŀƴŀƎŜƳŜƴǘΩǎ ŀǊǘƛŎǳƭŀǘŜŘ ǊŜŀǎƻƴǎ ŀǊŜ ǳƴǿƻǊǘƘȅ 
of belief.

Ç Management has a policy or practice disfavoring 
ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘΩǎ ǇǊƻǘŜŎǘŜŘ ŎƭŀǎǎΦ

Ç Management has discriminated against the 
complainant in the past.

Ç Management has traditionally reacted improperly 
to legitimate civil rights activities.
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The EEO Complaint Test

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

ü In describing/defending your claim:
Ç LŦ ȅƻǳ ǳǎŜ ǘƘŜ ǿƻǊŘǎ άLέΣ άƳŜέ ŀƴŘ άƳȅέΣ ȅƻǳ 

likely do not have an issue of unlawful 
discrimination.

Á You may have a legitimate issue, just not one in 
which the EEOC has authority to act upon and 
provide you with appropriate relief.

Ç Exceptionis disability & sexual harassment 
discrimination which are about the individual 
verse protected class.

ü In describing/defending your claim:
Ç LŦ ȅƻǳ ǳǎŜ ǘƘŜ ǿƻǊŘǎ άǳǎέΣ άǿŜέ ŀƴŘ άƻǳǊέ ȅƻǳ 

mayhave an issue of unlawful discrimination: 

Á IFǘƘŜ άǳǎέΣ άǿŜέ ŀƴŘ άƻǳǊέ ǊŜŦŜǊǎ ǘƻ ȅƻǳǊ ōŀǎƛǎ ƻŦ 
discrimination, i.e., race, color, religion, national 
origin, age, or gender, otherwise known as the 
ΨǇǊƻǘŜŎǘŜŘ ŎƭŀǎǎΩ

Á ANDall those of the same protected class as you 
who report to the same supervisor as you, are 
also being subjected to the adverse treatment 
you claim you are experiencing.
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ALTERNATIVE DISPUTE 
RESOLUTION

18



Alternative Dispute Resolution - Defined

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

üA variety of techniques for resolving disputes 
without using litigation or traditional 
administrative processes. 

Çά!ƴȅ ŀƭǘŜǊƴŀǘƛǾŜ ǘƻ Ŧǳƭƭ-ǎŎŀƭŜ ƭƛǘƛƎŀǘƛƻƴέΦ

Ç Characterized by a creative frame of mind that 
ǎŀȅǎ άǘƘŜǊŜ ƻǳƎƘǘ ǘƻ ōŜ ŀ ōŜǘǘŜǊ ǿŀȅ ǘƻ ŘƛǎǇƻǎŜ ƻŦ 
ǘƘƛǎ ŘƛǎǇǳǘŜΦέ

üThe Department of Veterans Affairs utilizes 
άaŜŘƛŀǘƛƻƴέΤ ŀ ŦƻǊƳ ƻŦ !ƭǘŜǊƴŀǘƛǾŜ 5ƛǎǇǳǘŜ 
Resolution, to resolve workplace disputes.
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Principles of Mediation

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

üUtilizes joint problem-solvingtechniques that 
present options to resolving conflict.

üUtilizes a neutral third party [mediators]to assist 
the parties in resolving their dispute.

üOffers the opportunity to develop creative 
solutionsunavailable in traditional dispute 
processes.

üOffers the opportunity to develop a resolution 
tailored to meet the needsof the parties.

üEnsures use of a non-coercive, flexible, and 
voluntary structure that is confidential in nature.
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Mediation is Recommended when/to:

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

ü Quick resolution is desired.

ü Preserve party working relationships.

ü Confidentiality is desired.

ü Both parties want to terminate their relationship in 
the least adversarial way.

ü Multiple issues are involved.

ü Saves money.

ü Both parties are interested in retaining control of 
the outcome.
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EEOC CASE LAW

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

Elrod v. Sears,Roebuck& Co., 939 F. 2d 1466, 1470
(11th Cir. 1991); Furnco ConstructionCorp. v. Waters,
438U.S. 567(1978).

The anti-discrimination in employment statutes are not
designed to provide employees with a forum for voicing
objections with how a federal agencyconductsits business,
nor were said laws intended to burden the federal courts (as
well as the EEOC)with the task of acting as superpersonnel
departments to define whether anŜƳǇƭƻȅŜǊΩǎdecisionwas
just or proper, and the role of the Administrative Judge,as
the tier of fact, is not to substitute his or her judgment, for
that of the Agency, nor to decide that discrimination
occurred,just becausethere are personal,personnel,and/or
union related problems between a complainant and
management,or becausea complainantperceivesthis to be
the case.
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EEOC CASE LAW

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

White v. Vathally, 732 F. 2d 1037(1st Cir.), cert. Denied,
105 S. Ct. 331 (1984); Nix v. WLCY/RadioRahall
Communications, 738F. 2d 1181, 1187(11th Cir. 1984).

In proving discrimination only relevant and probative
evidencecan be considered,as opposed to a ŎƻƳǇƭŀƛƴŀƴǘΩǎ
asserting,refuting, or questioning, an ŀƎŜƴŎȅΩǎactions, and
the EEOforum is NOT a vehicle for a complainant, or the
EEOC,to secondguessthe wisdom of anŀƎŜƴŎȅΩǎactions, in
the absenceof proof of a discriminatory animus, as federal
agenciesare free to determine the standards in the work
place,whether fair, unfair, correct, incorrect, in the absenceof
saidproof.
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Regulations Governing Dual Filing

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

5 U.S.C. 7121(g) ς Employees covered by a collective
bargainingagreementmust chooseone of four venueswhen
addressinga dispute: an EEOcomplaint, an OSCcomplaint, an
MSPBappeal, or a grievanceunder the collective bargaining
agreement.

It is the ŜƳǇƭƻȅŜŜΩǎresponsibility to choosethe appropriate
agencywith which to addressan issue of dispute. Once an
issue is initiated through an agency (EEO,OSC,MSPB or
Union),whether the appropriate agencyor not, the employee
may not raise the issuethrough another agencyregardlessof
the outcome.
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Other Forums Available to Address Disputes

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

ü Collective Bargaining Unit ςUnion
Ç Protects employees from prohibited personnel 

practices and other negotiated issues.

ü U.S. Merit System Protection Board
Ç Protects Federal employees from employer abuse and 

prohibited personnel practices.

ü U.S. Office of Special Counsel
Ç Protects Federal employees and applicants from 

prohibited personnel practices; whistleblower 
protection.

ü U.S. Office of Personnel Management
Ç Federal Office of Personnel Management ensures that 

Federal employees are selected and treated fairly 
based on merit.

ü Federal Labor Relations Authority
Ç Adjudicates disputes arising from collective bargaining 

agreements and appeals concerning unfair labor 
practices affecting large groups.
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Our Medical Center EEO Complaint Statistics

Title VII
Civil Rights 

Act 
1964

Equal Pay 
Act 

1963

Genetic 
Information 

Nondisclosure 
Act

2008

26

Year Complaints

Filed

Discrimination 

Found

Discrimination 

NOT Found

ORM

Dismissed

Complaint 

Settled

1998 22 1 0 26 3 1

1999 46 1 1 30 4 3

2000 12 1 2 50 8 5

2001 32 1 49 9 1

2002 21 0 23 4 1

2003 20 0 18 5 1

2004 19 0 12 2 2

2005 14 0 13 4 2

2005 27 0 3 1 0

2007 14 0 6 5 0

2008 11 0 0 0 0

2009 10 0 9 8 3

2010 4 0 4 0 5

2011 4 0 4 1 3

2012 12 0 6 2 3

2013 5 0 6 0 2

2014 12 0 9 1 0

2015 30 0 7 7 2

2016 16 0 15 5 0

2017 15 1 (per se) 11 2 0

2018 14 1 (per se) 15 3 3

2019 12 0 15 1 1

2020 10 1 (per se) 13 2 1

2021 6 0 12 0 2

2022

Total 388 7 356 77 38

Note 1: Data best available.




